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RBCBNT IMPORTANT DECISIONS 489 

Master and Servant — Injury to Servant — Contract Limiting Master's 
Liability. — Action for damages against defendant, as president of the Ameri- 
can Express Co., for a personal injury sustained while in the employ of the 
company. The defense was that plaintiff, by the contract of employment, had 
executed a release waiving right of action for injuries resulting from the 
negligence of the company or his co-employees. Held, that such release was 
against public policy and void. Johnson v. Fargo (1904), — N. Y. — , 90 
N. Y. Supp. 725. 

The decision is based upon the common law rule of the master's liability 
and is supported by the courts of almost all the states. Tarbell v. Rutland 
Ry. Co., 73 Vt. 347 ; 56 L. R. A. 656 and note. The interest that the public at 
large has in the health, safety, and comfort of the working classes, that might 
be impaired by permitting ignorant employees, freely and without restraint, 
to be subject to the dangers of negligence upon the part of the employers, is 
the foundation of the prohibition upon the master to contract against his 
negligence. Georgia seems to be the only state where a different rule pre- 
vails. It was held in R. R. Co. v. Bishop, 50 Ga. 465, that, where the servant, 
by express contract, executes a release to the master, no right of action exists, 
except in case of criminal negligence upon the part of the employer. This 
rule was modified in Cook v. West. & A. Ry. Co., 72 Ga. 48, where it was 
held that any negligence upon the part of a railroad company was to be 
deemed criminal. This case construed the act of 1876 relating to injuries to 
railroad employees in discharge of their duties. However, lately, the Supreme 
Court of that state overruled this last decision by holding that the interpre- 
tation put upon the act of 1876 by the court in that case was unreasonable and 
the old rule, denying a right of action in cases of express release, was again 
affirmed. New v. Southern Ry. Co. ( 1902) , 1 16 Ga. 147 ; 42 S. E. Rep. 391 ; 
59 L. R. A. 115; 2 Michigan Law Review, 57 and note. 

Master and Servant — Use oe Unguarded Machinery — Assumed Risk — 
Liability of Employer Under Statutory Regulations. — The laws of Wash- 
ington make it a criminal offense punishable by fine or imprisonment for the 
owner of a saw-mill to operate a circular saw without certain guards to pro- 
tect employees. Plaintiff was an employee of defendant, was injured by a 
saw that was not guarded as the statute provided. He knew before entering 
the employment that the work was dangerous. Held, that he could not 
recover. Nottage v. Sawmill Phoenix (1904), 133 Fed. Rep. 979. 

At common law where the danger is obvious and known to employee, if 
he chooses to continue in the employment without any promise or assurance 
on the part of the master that the dangerous object will be guarded, then 
he is held to have assumed the risk. But where statutes impose a specific 
duty, other facts must be taken into consideration. The statute under which 
this case arose imposed specific duties but did not jn terms say that failure 
•to comply with the statute should give a right of action to the employee. 
This, together with the fact that in law the plaintiff is held to have assumed 
the risk, is fatal to his right of recovery. There is, however, a strong line 
of cases supporting the contrary doctrine. In similar cases many courts have 



